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DEFENDANT-APPELLANT 
JAMES E. CORR, III'S BRIEF 


PR EL IM I NARY STATEMENT 


After a five-week iry trial, defendant James E. 
Corr, III ("Corr") was convicted of conspiring to violate the 
securities and mail fraud statutes 1 £ ec. 6 371) of wante> 
gistered Sé sf securities (15 U.S.C § 77e) of securities 
and mail fraud (15 U.S.C. §§ 77a(a) and 783(b) and 
1°41), of makina false statements on a bank loan application 
(18 U.S.C. § 1014); of perjury (18 U.S.C. > and of making 
false statements before the Securities and Exchange Commission 
("SEC") (18 U.S.C. § 1001). Co-defendant Roger Drayer was con~ 
victed of conspiracy, securities fraud, and mail fraud. The 
jury was unable to reach a verdict as to co-defendant Barry 


Drayer and was discharged. 


In March 5, 1976, jJudaments of conviction were 
-d against the anpellant herein which imvosed concurrent 
sentences of imprisonment for two and one half years and, as 


to the conspiracy count, a fine of $10,000 (363a, 364a).* 


ISSUES PRESENTED FOR REVIEW 


as Did the trial court's SluGion of certain 
evidence offered by the anpnvellant prevent him from present- 


ing a full defense to the charges against im, thereby un- 


constitutionally imvoairing his right to trial? 


Should counts two through of indictment 
(EW), charging the appellant with unregistered 
securities, have been dismissed for insufficient 
evidence that appvellant was a "control person 
Should counts four, 
indictment 5 Cr. 1059 (EW), charging the appellant with 
making talse statements before the SEC have been dismissed 
9m the grounds that the false statements al.ieged therein 
either unresponsive or met the “literal truth" require- 


of Bronston v. United States, 409 U.S. 352 (1973)? 


es Did the trial court err in including the Pink- 


erton charge in its instructions to the jury end in marshal- 


ing the evidence? 


Did the trial court err in admitting evidence 


Numbers in parentheses followed by "a" refer to the avnvendix; 
preceded by "Tr." to the transcript; and voreceded by "Ex." to 
government's exhibits. Letters preceded by "Ex." 

refer to defendant Cerr's exhibits, 
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concerning allegedly “similar acts" on the part 


pellant? 


SUMMARY OF THE INDICTMENTS 


James E was initially indicted only under 
indictment 75 Cr. (EW). This indictment charged him with 
conspiracy (count 1), unregistered sales of securities (counts 
2 through 9), violations of the antifraud orovisions of the 
Securities Act of 1933 (count 11), violations of the antifraud 
provisions of the Securities Exchange Act of 1934 (counts 12 
through 22), mail fraud (counts 23 throvdgh 33), makina 
statement in a bank loan application (count 34), perjury 
35 and 36), and making false statements before the SEC 
37 through 47). 

The object of the conspiracy alleaed was to fraudu- 
lently manipulate transactions 1n the common stock of Jerome 
Mackey's Judo, Inc. ("Judo") which was traded over-the-counter. 


Indicted with Corr were R,. Bruce Buschbaum ("Buschbaum"), Roger 


Drayer, Barry Drayer, Barry Chajet ("Chajet"), Allan Kern ("Kern"), 


William Murphy ("Murohy") and Richard Sobel ("Sobel"). By the 


time of trial, Buschbaum, Chajet, Kern, Murphy, and Sobel had 


entered into agreements with the government under which they 


pled auilty to a single felony charge. All of these individuals 
testified for the government. While Corr was the only defendant 
not employed in the securities industry, the government has con- 
sistently maintained that he was the central fiqure in the al- 
leaed consviracy, coordinating and directing the activities of 


the other individuals indicted. 
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The conspi’ acy was alleqed to have bequn on or about 
June 1, 1971 and to have extended until the er June 1973. 
Among the means allegedly employed in furtherance of the con 
SDiracy were guarantees against loss to investors in Judo stock, 
orders directed by Corr to and from marketmakers in Judo 
"parking" of Judo stock for the purpose of avoiding sales into 
the market, a "payoff" by Corr to codefendant Sobel and co-con- 
SsPpirator Daniel Salant for the»-purpose of causing them to solicit 
investors to purchase Judo se rities, sales of Judo stock by 
Corr from accounts he controlled but w *h were in others' names, 


a fraudulent “stock swap" of shares of Judo for shares of Health 


Delivery Systems, Inc., placing of “wooden tickets" (buy orders 
for Judo securities which could not be naid for) at various brok- 
erage firm: and the fraudulent opening of bank and brokeraae 
accounts, 


On October 7, 1975, counts 35 through 42 of indictment 


75 Cr. 803 (EW) (the verjury and false statement counts) were 


dismissed. Subsequently, indictment 75 Cr. WW) was filed, 


This indictment charged Corr with perjury (co - 1) and making 
false statements before the SEC (counts 2 through 12 Counts 
three and five of this indictment were dismissed prior to trial. 
The two indictments were consolidated for trial. 

At the conclusion of the government's case, count~ eighteen, 
twenty,* and twenty-six of indictment 75 Cr. 803 (EW) and count eight 
of indictment 75 Cr. 1059 (EW) were dismissed (Tr. 3353, 23258). 


* “The judgment of conviction as to Indictment 75 Cr. 803 
incorrectly indicates that Corr was also convicted on 
Count 20 (363a). 


‘Orr takes this appeal from his conviction on the 


remaining counts submitted to the jury. 


EVIDENCE 


uco, 


ore 


*hool qraduate Te. 9) ; H. srome Mackey 


ist 1970 and in 7 entered ) a con- 


ant with Judo 


had founded Judo, 5 (92a) Vv instruc- 


c 


Corr Oined it i 1971, 
substantial income for a 
(Tr. 177-182). At ¢ times relevant to this 
case, Mackey, an unindicted co-conspirator, was the chief oper- 
ating officer of Judo (108a-110a), owned a majority of Judo's 
outstanding share and was able to elect the entire board of! 
jirectors (110a-ll3a). The evidence regarding Mackey's con- 
trol of Jud s fully set forth in pwoint II, infra. 
Corr's principal duties for Judo related to the com- 


pany' 


‘ 
s franchise program which he desianed (Tr. 72). Initially 


franchises were set up in Florida as a joint venture of Judo - 
another corporation, When the joint venture failed, Corr pur- 
chased the Florida franchises (Tr. 3504) and subsequently became 
a substantial investor in both Judo stock and Judo franchises.* 
Eventually the Florida franchises were moved to New York where 


they remained under Corr's cwnership (Tr. 3505). 


Corr waS prevented by various rulings of the trial judge 
from presenting evidence as to the full extent of his in- 
vestment in Judo. See point IA infra, 


=~ 


common 


transfer of the Florida 


s duties for the corpora- 


relations 


“nanae 
‘termine whether Ster] 
in Judo common stock /( 
market 1] the stock in 
Buschbau! 2 fernmer rit testified that 
for Judo st were C to by Corr (Tr 418-5494). 
>stified 
recommended the Sterl- 
ommendations were made as 
in the stock, asse r that 
he believed nat as the sole Ne : ¢ Stock Exchange member firm 
making market in the stock, Sterling Grace orovided the best 
execution of individual orders (Tr. 3655-3658). 
Buschbaum also testified «oo certain “oarkina" trans- 
actions he engaged in with co-defendant Murohy, an emplovee of 
the brokerage firm of Piper, Jaffray and Hopwood 
in Minneapolis. Both Buschbaum (Tr. 575) and Murphy (Tr. 1854) 
testified that Corr had no prior knowledae «f these transactions. 
Corr testified that the sales of Judo stock that were 


the subject of counts two through aine of iné.ctment 75 Ce. 8@3 


(charging him with unregistered sales of securities) were part 


of the arrangement by which Sterling Grace undertook to become 


a market maker in the stock (Tr. 3648-3649). Corr acknowledged 
that he sold stock from time to time when necessary to meet the 
demand by Sterlii.g Grace cust: rs, but maintained that he was 
overall a heavy net purchaser of Judo stock. Corr was however 
prevented by various rulings of the trial judge from presenting 


evidence as to the full extent of his investment in Judo stock, 


Corr acknowledged that he made optimistic forecasts 
to brokers (Tr. 3682-3689) and private investors (Tr. 3665-3667) 
when inguiries were directed to him regarding the company's pros- 
pects. Denying fraudulent intent, however, Corr maintained that 
such predictions were based on his sincere belief in the company's 
prospects as evidenced by his own heavy investment in Judo stock 
and franchises. His predictions regarding the company's prospects 
were no more ovtimistic than predictions appearing at the same 
time in respected financial publications (Ex. U, Wi. 

Several broker witnesses testified that Corr had trans- 
fer sheets and computer printouts indicatina the holders of Judo 
stock. Corr acknowledged nossession of the computer printouts but 
denied that they indicated fraudulent intent to manipulate the 
price of the stock. He maintained, based on his prior experience 
with publicly held companies, that preparation of such printouts 


was a legitimate method of analyzing the distribution of stock of 


the cempany and thereby obtaining a listing of the stock on a 


national securities exchange (Tr. 3747-3750). Corr further 


acknowledged that he told brokers that he knew who all the Judo 


shareholders were beccuse of the 104,000 shares outstanding, 
70,000 shares were owned by ten people (Tr. 3746). 

Among the reaistered representatives with whom Corr 
discussed the prospects of Judo were co-defendant Sobel and un- 
indicted co-conspirator Daniel Salant ("Salant"). Sobel and 
Salant conducted their brokerage business on a partnership basis, 
These two individuals pvrovided the sol2 testimony in the case 

lleging a "payoff" by Corr to a broker to sell Judo stock. Their 
testimony and the restrictions imposed by the Court on the cross- 
examination of Sobel are fully discussed in Point Le, tntra.. Corr 


denied that he offered these individuals a payoff UTC. 3250). 


fr’S Family 
Corr's former wife, Kathleen Newberry, his brother 

Raymond Corr and his half brother Josenh Sonberyu testified for 

the government. The prosecution contended that Corr had fraud- 
ulently opened brokerage accounts in these individuals' names to 
conceal his ownership of the stock in the accounts. Corr con- 
tended that while he exercised a high degree of discretion in 
managing the investments of his family, the individual family 
members had opened the accounts in question, frequently with funds 


owed to them by Corr (Tr. 3765-3794; 3830-3845). 


Events of September through November 1972 
As part of its market making activity in Judo, Sterlina 


Grace had arranged to have Judo common stock listed on NASDAO 


om va 


(Tr. 614). NASDAO is an automated quotation system for stocks 
traded over-the-counter. On September 8, 1972, Mackey was in- 
formed that because Judo had fewer than 500 shareholders it was 
about to be delisted from NASDAO (government exhibit 130). Mackey 
informed Corr of the imminent delisting and requested Corr's assist- 
ance to retain the listing (Tr. 149). 

TO increase the number of Judo shareholders, Corr sought 
the assistance of a numbe of brokerace firms, which thereafter 
distributed stock from prese holders of large blocs of 
to new shareholders (Tr. 36¢ i While a number of firms par- 
ticipated in this effort, Morqan, Kennedy & Co., Inc. ("Moraan 
Kennedy") volayed the most 

Prior to the distribution and since early 1972 Morgan 
Kennedy, principally through one of its registered representatives 
co-defendant Chajet, had been making a market in Judo stock (Tr. 

4). When Corr contacted Morgan Kennedy in connection witf 
his efforts to increase the distribution of Judo stock, he met with, 
among others co-defendant Allan Kern, a princ the firm, 


" 


Kern proposed a “swao" by shareholders of Judo of their 
shares for shares of Health Delivery Systems, Inc., a Morgan Kennedy 
underwriting, held by customers of that firm (Tr. 2246). Corr dis- 
cussed the proposed swap with Mackey and Peter Davis, outside 
to Judo (Tr. 3709). Corr testified that Davis told him 
thought Corr should go ahead with the proposed swano (Tr. 


3710) and that based on this advice, Corr had no doubts as to the 


legality of the transaction. Corr testified that Davis had in the 


course of discussions on the subject of a distribution stated that 


the stock of control versons of Judo could not be distributed but, 


7: 


. although he knew that Corr intended te include some of his stock 


in any distribution, Davis never mentioned the possibility that 


Corr might 


did not kn 
objection) 
(322a-323a 


he told Ju 


of count e 
and Kern w 
alleged to 
LCount f, 
advice of 


intent on 


price decl 


Roger Drayer fraudulently placed "wooden tickets" (pnurchase orders 
of Judo stock that could not be and were not in fact vaid for) at 
various brokerage firms. Roger Drayer was a principal of the 

a3 brokerage firm of Fingerhut & Co., Inc. and a general partner of 
an investment partnership, Jenny Associates, in whose name some 


of the wooden tickets wefe alleqedly placed. The wooden ticket 


evidence i 


that he attemoted to assist Roger Draver in meeting his obliaations 


The government maintained that to stem Judo's stock 


s discussed in Point V infra. Although he acknowledaed 


«Tt was stipulated that Davis if called would testify simi- 
lerly to Bergtraum (Tr. 4917-4919). 


be a control person (Tr. 3712-3713). 

Howard Bergtraum, Davis' associate,* testified that he 
ow that Corr intended to distribute his shares and (over 
that he told Corr that he was a control person of Judo 

). Bergtraum did not contradict Corr's testimony that 
do's attorneys about the proposed stock swap. 

The stock swap, carried out as provosed, was the subject 
leven of indictment 75 Cr. 803 (EW) which charged Corr 


LEN (VIOLSELOn OL) TS BSC. "Ee Fratat., TT It was also 


be one of the means used to further the conspiracy 
var. 4(1)). Corr contended tkh-7* his reliance on the 


counsel in entering into the swap neaated any fraudulent 


his vart. 


ine in October and November 1972, Corr and co-defendant 


= 0. 


to the brokerage firms where Drayer had placed orders (Tr. 
3846- 3885), the appellant Corr contended that except as to 
wooden ticket at Margolis & Co. no evidence was 
indicating that he participated in the placing of 
or had any vrior knowledge of the vlacing of wooden tickets. 
As to the Margolis wooden ticket, the testimony of Corr (Tr. 
3886-3890) and the principal of Margolis & Co. (Tr. 1774-1777) 


was sharply conflicting. 


After November 1972, in the prosecution's view, the 
conspiracy took a new turn involving with the exception of 
Corr, a new cast of characters. The prosecution alleged that 
Corr with the assistance of Barry Drayer, Roger Drayer's brother, 
attempted to use the funds of a group of Barry Drayer's clients 
to run up the price of Judo stock. Barry Drayer was a registered 
representative and investment advisor. The group of clients in- 
volved (here.safter referred to as the "Ventura qroup") consisted 
of Raphael Ventura, a Chilean investor; Dr. Isaac Cohen, an ortho- 


pedic surgeon and Raphael Ventura's cousin; Jose Cohen, Isaac 


Cohen's brother; and Dr Lester Van Ess, a surqeon. The vrosecu- 


tion alleged that Corr with the assistance of Barry Drayer opened 


brokerage accounts in the names of these individuals at th firm 
of Raymond James & Associates, Inc. in St. Petersbura, Florida 

and bank accounts in their names at the First Commercial Bank of 
St. Petersburg. The prosecution contended that beneficial owner- 


ship and control of the accounts rested with Corr, 


As 1s discussed in Point IA, f Corr was vorevented 
by a ruling by the trial court from fully explaining his finan- 


r 


clal transactions with the members of the Ventura group, Corr 
contended that the Ventura group joined with him in an attempt 
to buy control of Judo from Mackey; tr in support of thi 
fort, Corr loaned funds to members qroun to be used 


purchase Judo stock; and that 


failed to repay the loans, Corr assumed their stock purchases. 


The False Loan Application 
Count thirtv-four of indictment 75 Cr. 803 

charged Corr with violating 18 4 S.C. §1914 in making false 

Statements to the Underwriters Bank j Co. for the pur- 

pose of influencing the bank to extend a $20,000 loan, Tae 

false loan application was also alleqed to be an overt act 

in furtherance of the conspiracy (Indictment, par. 5(h)). 


The evidence produced in connection with this loan applica- 


tion is discussed in Points ID and IG, infra. 


The SEC Investigation 


The SEC suspended trading in Judo stock on May 10, 
That agency then conducted an investigation into trad- 
ing in the stock at which Corr testified. As is discussed in 
Point IB, : Corr was not permitted to introduce an SFC 
release terminating the suspension on August 24, 1973 and 


finding that Corr was not a control verson of Judo, 


POINT I 
THE TRIAL COURT'S EXCLUSION OF EVIDENCE, 
BY PREVENTING APPELLANT FROM PRESENTING 
A FULL DEFENSE TO THE CHARGES, UNCONSTI-~ 
TUTIONALLY IMPAIRED HIS RIGHT TO A FAIR 
TRIAL 


The trial judge, principally through the exclusion 
of certain highly relevant evidence, severely limited Corr's 
ability to present an effective defense. The limitations dis- 
cussed herein are (A) exclusion of testimony by Corr's accountant 
Lewis Braff ("Braff") relating to Corr's investment in Judo; (B) 
exclusion of a release of the SEC regarding the SEC's investiaqa- 
tion of trading in Judo securities; (C) exclusion of evidence 
relating to Mackey's pending sentence for mail fraud in the East- 
ern District of New York; (D) exclusion of testimony by John Coyne 
("Coyne") and Corr regarding the relationship of Leroy and Jean 
Goldfarb to the Underwriters Bank & Trust Co. ("Underwriters Bank"); 
(E) exclusion of testimony by Sobel relating to the reasons for 
his retraction of his testimony before the SEC reaqarding an alleaed 
"payoff" by Corr; (F) exclusion of testimony by by Barry Chajet 
("Chajet") as to whether he had been the subject of an investiga- 
tion by the SEC; and (G) failure to require the government to make 


available to the defense material relating to the testimony of Coyne. 


The right to present a full defense is a fundamental 
element of due process of law deriving from the Sixth and Four- 


teenth Amendments. Chambers v. Mississippi 410 U.S. 284, 302 


(1972); Webb v. Texas 409 U.S. 95 (1972); Washington v. Texas 


388 U.S. 14 (1967); 333 U.S. 257, 273 (1948); 


United States v. Thomas 484 F, 2d 334, 335 (6th Cir. 1973); 


ra oe 


Johnson v., Johnson >» FF... Supe 872. 876 (8.0. Mich. 2974) ("The 
Sixth Amendment was adopted to foreclose the government's 


application of English rules which orevented certain crim 


defendants from calling witnesses in their own behalf"); 


Gagnon 497 Ys 2@ 2226. 2129 {Tin Cir 


1974). See Argqersinger v. Hamlin, 407 U.S, 2 t S72) 


Groppi v. Leslie, 404 U.S. 496, 502 (1972); Escoe v. Zerbst, 
295 U.S. 490, 493 (1935) ("Clearly the end and aim of an av- 
pearance before the court must be to enable an accused...to 
explain away the accusation, The charge against him may have 
been inspireG by rumor or mistake or even downright malice. He 
shall have a chance to say his say before the word of his pur- 
suers 1S received to his undoing."); Snyder v. Massachusetts, 
105 (1934); Powell v. Alabama, 287 U.S. 45, 68 
Oise (4 
Wheat) 518, 581 (1819) (arqument of Daniel Webster - "By the 


law of the land is most clearly intended...a law which hears 


before it condemns."); Ur 4 S1 v. Freeman, 514 F.2d 1314, 


£328: (DLC, Cir. 29 

For example, in Webb v. Texas, supra, the Supreme 
Court found an unconstitutional impairment of the ability to 
present an effective defense when the trial judge, out of 
hearing of the jury, admonished the witness reqarding the pen- 
alties should he perjure himself and told him that he was not 
required to testify. The witness then refused to testify and 


was excused by the trial judge. In finding denial of a fair 


trial, the Supreme Court stated: 


=3¢= 


"In the circumstances of this case, we con- 
clude that the judge's threatenina remarks, 
directed only at the single witness for the 
defense, effectively drove that witness off 
the stand, and thus deprived the petitioner 
of due process of law under the Fourteenth 
Amendment." 409 U.S. t 98 


It is respectfully submitted that in the present case 
the limitations placed on the testimony of the defense witness 
Braff (discussed below), even considered apart from the other 
limits placed on the defense, -ffectively drove that witness 
off the stand" and reauire revers 

In Washington v. Texas, Supra, the Supreme Court found 
a Texas statute Orohibditina coparticipants in a crime from tes- 

on one another's behalf violative of an accused's Sixth 
Amendment right to have compulsory process for obtaining witnesses 
in his favor, statina: 
"Just aS an accused has the riqht to con- 

front the prosecution's witnesses for the 

Purpose of challenaing their testimony, he 

has the right to present his own witnesses 

to establish a defense, This right is a 


fundamental element of due process of law." 
308 G.8. at 19: 


Similarly in Chambers vy. Mississivvi, supra, the 


Supreme Court held that the Mississippi hearsay rule could not 
constitutionally be applied to thwart the presentation of an 
effective defense: 


"Few rights are more fundamental than that 
of an accused to present vitnesses in his own 
defense, E.9., Webb v. Texas, 409 U.8. 95 
(1972); Washington v. Texas, 288 U.S. 14, 19 
(1967); In re Oliver, 333 0.S.257 (4948).... 
The testimony rejected by the trial court 
here bore persuasive assurances of trust- 
worthiness and thus was wel] within the 


asic rationale of the exception for declara- 
tions against interest, That testimony also 
was critical to Chambers jiefense, In these 
circumstances, where constitutional riqhts 
directly affecting the ascertainment of guilt 
are implicated, the hearsay rule may not be 
applied mechanistically to defeat the ends 

of justice.” 410 U.S } 302. 


Aqainst this background, we examine the svecific limi- 


tations imnosed on the defense, 


accountant had been 
Corr offered to 

prove through Braff that du iq the period of the alleged con- 
Spiracy, he y sus losse: ne > than $1,100,000 in con- 
nection with purchase 1] Si Ss Judo stock and his in- 
vestment in Judo franchises Such testimony was essential to 
the defense t > several reas 
trial judge placed the following arbitrary restrictions on Braff's 
testimony as to Corr's losses: 1) the testimony was limited 
to losses on purchases of Judo stock made before the end of June 
1973 (270a); (2) evidence as the defendant Corr's 
Judo franchises was excluded (29la- 
was evidence as to Corr's losses on purchases of Judo stock as- 
sumed when members of the "Ventura group" failed to repay to Corr 
loans for the wourchase price of the stock in question (305a-309a). 


The net effect of these restrictions would have been to vermit 


— 


“Details of the contemplated Braff testimony are contained in 
defendant's exhibit EH (identification) (357a-362a). See 
also defense counsel's offer of proof (274a-275a, 282a-287a). 
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Corr to orove losses of only $144,000 instead of the more than 


$1,000,000 in losses he actually sustained,* Such restrictions 


indercut at least three crucial elements of Corr defense: 


irst the nroffered evidence was offered to refute 


the contention of the government that Corr nrofited immensely 


from the a ing voublic 
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and members of his own family 332a-335a) 


lus the government elicited the following testimony 


from its witness Kern a principal of Morgan Kennedy: 

“4. nfininag yourself to the swan Judo and Healt 
Jeliver » what wa tne total loss of the firt ind to the is- 
tomer 3 i result f four enterina into thi swap? 

4c. Lesct I object to tnl Our Honor, 

[The Court: I will alkiow it. 

A. Oh, very close to a milion dollars. 

9, Combin:.ng cust r's loss and the firm? 


A. Yes, Sir." (Tre. 2463 Li. LB =25), 

The government further attemoted to establish that Corr 
had aopropriated the proceeds of sales of Judo from accounts of 
his brother Raymond Corr (Tr. 1509-1510, 4983); his half brother 
Joseph Sonberg ("Sonberg") (Tr. 4987), and his former wife Kathleen 


Newberry** ("Newberrv") (Tr. 1080-1087; 1096; 49906-4991). In addi- 


* Upon imposition of the third limitation discussed above, 
the defense decided not to call Braff as a witness (3 


** Kathleen Newberry's maiden name was "Keoah", and she was 
frequently referred to as “Keoagh" by both counsel and 
witnesses. 
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tion, John Filmore ("Filmore") the representative of the SEC 
who prepared the government charts suggested in his testimony 
that Corr had earned profits of 200.000 to $300,000 from suc 
sales in 1972 (227a and obscured ie fact that these amounts 
represented proceeds from sales, not profits (227a-228a). 

The prosecutor in his summation exploited this testi- 
mony by obscuring, as had Filmore, the distinction between sale 


proceeds and realized worofits in an attempt to nicture the de- 


fendant as having appropriated enormous profits poronerly belong- 


ing to otne 


"Look at those charts. $69,375 paid out 
of accounts. What did Kathleen Keogh qet out 
of that? $57,000, what did Kathleen Keogh 
get out of that? $27,000, what did Kathleen 
Keogh qet out of that? $28,000, what did 
Kathleen Keogh qet out of that? The total 
amount 1s n excess of $345,000, What did 
Kathleen Keogh get out of that? Where was 
it split up, when did it take place, what 
did she qet? Mr. Corr says she divided it 
up in 1973, His explanation was in '73 he 
came to her, he said, want to divide it, she 
said, no. My new husband does not want any 
part of it. You just pay my taxes. Do you 
think for a moment that Kathleen Newberry, 
who is taking home $91 a week in 1972 would 
turn down any part of $345,000?" (332a) 


The conversations in October, when they 
had those meetings, Buschbaum would remain hign 
bit. Why? Mr. Buschbaum remains high bid so 
that Mr. Corr and his .riends can sell out 
$600,000 worth of stock below the market, it 
could still be sold to the Moraqan, Kennedy 
customers below the market, and Mr. Roger 
Drayer and Jenny Associates will maintain the 
price of the market by creating a lot of de- 
mand during that period of time," (335a) 


In response to these suggestions of enormous profits, Braff's 


testimony would have shown that Corr had lost a total of 
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>xcludina et 
sStment in franchises even severel' 
Of Braff's testimony. 
EH for identification, Jere uted his inte 
in the Judo franchises i O; S Princival dut 
as a Judo employee was to set up the company's franchise proaram 


(Tr. 72, 3451-3453), and after setting up the program, Corr him- 


self invested heavily in Judo franchises (Tr. 3504-3507 The 


‘ulinq prev ed Corr from effectively arguing that he 
cetock because he believed in the underlying 
mpany - its franchising business - not because 

he wished to fraudulently inflate the price of Judo stock. Yet 
the defendant was auite arbitrarily precluded from presenting 
this evidence to the jury. 

The trial judge's third restriction, excluding of evi- 
dence of losses amounting to $700,000 on purchases assumed by 
Corr (36la-362a) appears to have been based princivally on his 
view that such inclusion would have been "contrary to defendant's 
Own testimony as weli as that of other witnesses as to the nature 
of those transactions." (305a). The defendant, however, consis- 
tently maintained that he enlisted Ventura, Van Ess and Cohen in 
Support of his effort to gain control of Judo. In support of 
this effort, he advanced funds to these individuals to purchase 
Judo stock. y iese individuals failed to repay the loans, 

the purchases and suffered the resulting loss. 
393/-3948). He merely sought co argue to the jury that such 
course of conduct was inconsistent with the fraudulent scheme 
alleged by the government. We respectfirlly fail to see where 
the inconsistency that troubled the trial judge arises. In any 
event, "counsel is free to take any tack, however inconsistent 
it may be with his other lines of defense, which he thinks may 


raise a reasonable doubt of the defendant's quilt." United States 


Vv. Keogh, 440 F.2d 737, 747 n. 12 (2nd Cir. 1971) cert. denied 


404 USS. 9) CEO7E. 


L. 


The trial judge suqgested that the Braff testimony was 
unnecessary because Corr himself testified as to his losses in 
his Judo investment (284a, 304a, 306a-307a). It is resvectfully 
submitted that it cannot seriously be contended that testimony 
by the defendant as to his losses had the same influence on the 
jury as similar testimony by a certified public accountant. See 
United States v, Dellinger, 472 F.2d 340, 385 (7th Cir. 1972) 
("Because the testimony of the expert witnesses .... could have 
negated a crucial element in the proof of the qovernment we 
conclude that it was an abuse of discretion to foreclose that 
possibility"). In short, the arbitrary limits placed on the Braff 
testimony deprived the defendant of his right to present a full 


defense to the charges against him. 


B. Exclusion of the SEC Release 


The defendant Corr offered in evidence an SEC release 


dealing with the results of that agency's investigation into 


trading in Judo (356a). ‘The trial judge sustained the government's 


objection to the release (254a). 

The highly wvrobative nature of 2>lease, which an- 
nounced the termination on Auqust 27, 1973 of the suspension im- 
posed on trading in Judo on May 10, 1873, is readily apparent. 
The government had elicited testimony reqardin’ the suspension 
from its witnesses (145a, Tr. 1163). The Jury was informed of 
the scope of the ensuing SEC investiaqation (221a-224a). Large 


portions of the testimony of Corr before the SEC were read to 


the jury (Tr. é Under these circumstance, the de- 


fendant clearly was entitled to oresent the results of the SEC 


investigation to the jury. 


In addition the SEC release supported Corr's contention 
that his shares of Judo were freely tradeable. Counts two through 
nine of indictment 75 Cr. 80 (FW) charged Corr with unregistered 

ales of securities in violation of 15 U.S.C §77e and Count I 
charged Corr with conspiracy to violate 15 U.S.C. §77e in viola- 
tion of j 5 é the prosecution's theory that Corr 

a "control person" of Judo and thus reauired to register his 
sales of Judo stock (Tr. 5342-5346); United States v. Wolfson, 

1 779, 782 (2nd Cir. 1968), cert,; denied, 394 U.S. 946 
(1969))., The SEC release showed that after its investigation 
that agency nad found that Corr's shares were part of the "public 
float" (1.e. “Shares available for public trading") in the stock: 

"It appears that the public float in the stock, 

the number of shares available for public 

trading, 1S approximately 250,000 shares of 

which approximately 150,000 shares or 60% 

of such float may be controlled directly or 

indirectly by one person, It is possible 

therefore that Mackey's stock may be subject 

to erratic price movements." (356a). 

The person referred to in this quotation was indisputably 
Corr was clearly entitled to use this prior determination 
the government that 150,000 of his shares were "available for 


public trading" and part of the "float"* as evidence against a 


® That the SFC did not include in the "public float" shares 
Subject to a reqistration requirement is evident from the 
fact that Mackey's shares were not included in the SEC's 
public float calculation, Mackey was clearly a control 
person subject to a registration reauirement and the ap- 
proximately 600,000 shares he held (Ex. E, op. 4) are not 
reflected in the SEC's public float fiaures. 


ee 


subseauent alleaation that a registration statement covering 
Corr's shares had to be filed and effective before Corr could 
cell them. 

Furthermore the SEC release falls squarely within 
the exception to the hearsay rule provided by Federal Rules 
of Evidence, Rule 803(8)(C) which permits the admission 

"against the Government in criminal cases 

fof] tactual findings resulting from an 

investigation made pursuant to authority 

aranted by law, unless the soucces of in- 

formation or other circumstances indicate 

lack of trustworthiness," 

Findinas by the SEZ were held to fall within Rule 803(8)(C) 

in SEC v. General Refractories Co : Supp. 

1256 (D.C. 1975); see also United States v. Smith, 

968 n.24 (D.C. Cir. 1975); Advisory Committee Note to Rule 803 
4 J.Weinstein, Evidence, 4 803(8)[03] p. 803-185 (1975). 


Exclusion of Evidence Relating to Mackey's Pending Sentence 
for Mail Fraud 


H, Jerome Mackey was the founder of judo (Tr. 68), 
its president and chairman of the board (Tr. 69) and a wrinci- 
pel witness for the government (Tr. 66-156). It was the con- 
tention of the defense that there existed numerous reasons to 
expect Mackey to testify falsely regarding his dealings with 
Corr. Perhaps the most important of these reasons was Mackey's 
impending sentence in the Fastern District of New York for the 


crime of mail fraud. (94a-107a). Defendant's exhibit A (iden- 


tification) (348a) was a letter from the United States Attorney 


for the Eastern District to the Honorable Jack B. Weinstein, the 


sentencing judge in the Fastern District, regarding the seriousness 


o2a< 


with which the United States Attorney for the Eastern District 
viewed Mackey's offense, The letter in describina Mackey's crime 
Stated: 


"The instant case if in our view a major 
fraud case....The defendarts defrauded a large 
number of their distributors out of thousands 
of dollars....There was ample evidence at the 
trial by victims of the fraudulent scheme as 
to their considerable financial loss, and the 
frustration and sorrow that they experienced. 
Furthermore, after the scheme to obtain the 
monies by fraudulent voretenses had terminated, 
the defendants attemoted to conceal the fraudu- 
lent scheme by making false statements to vic- 
timized distributors as well as to the Nassau 
District Attorney. 


‘Accordingly, for the above-stated reasons, 
we resvectfully recommend that the defendants 
Jerome Mackey and 

a term cf imprisonment and incarcerated for 
an appropriate period of time." (349a), 


lliam Nelson be sentenced 


letter was excluded upon objection by the government 


Subsequent auestioning possibly relating to the contents 


letter was likewise not permitted (102a-103a). 
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Despite the concern with which Mackey's crime was 
viewed in the Eastern District, unon intervention by the United 
States Attorney for the Southern District, Mackey's sentencing 
was postponed until after trial in the present proceedina (Ex. B, 
350a-35la). Exhibit A thus supported the defendant's contention 
that Mackey was under powerful voressures to provide testimony 
heloful to the government in the instant case, and it is sub- 
nitted that in these circumstances it was error to exclude 
hibit A As Masino, 275 


32. (2960) 's 


"When a witness in a criminal case is 
being questioned as to his possible motives 
for testifying falsely wide latitude should 
be allowed in cross-examination ... It 

was highly relevant and material to bring 

out that the state court charge for possess- 
Inq... instruments for the administering 
of narcotics had been quashed upon the inter- 
cession of the Assistant United States 
Attorney as was claimed by the defense and 
not denied by the government. This is the 
kind of situation where the widest possible 
cross-examination should be permitted. The 
appellant was entitled to have the jury know 
what had happened with respect to the charae, 
including any part which representatives of 
the government had played, so that the jury 
could draw its own conclusions with respect 
to possible motives for Brown's testimony. 

It was substantial error for the trial judae 
to restrict this line of cross-examination," 


Accord: United States v. Leonard, 494 F.2d 955, 962-963 (2d Cir. 


D. Exclusion of Testimony Peqarding the Relationship of 
, Leroy and Jean Goldfarb to the Underwriters Bank & 
: Trust Co, 


Count thirty-four of indictment 75 Cr. 803 (EW) 
charged Corr with violating 18 U.S.C. §1014 in makina false 
Statements to the Underwriters Bank & Trust Co. ("Underwriters 
Bank") for the nurpose of influencing the bank to extend a 
$20,000 loan. In connection with this count, the government 
introduced three loan documents (Ex. 40, 44 and 66) alleaqedly 
Signed by Kathleen Keogh. The government witness Jean Goldfarb 
testified that she had siqned Keogh's name on these forms at 
Ccorr's request (208a-214a). Corr testified that while the Un- 
derwriters Bank had made a loan to Keogh at his request, he had 


nade no false statements to the bank, had not asked Jean Goldfarb 


to sign government exhibits 40, 44 and 66 and had in fact never. 
seen these documents until the initiation of the present pro- 


ceeding (Tr. 3795-3820). 


The sharov conflict between the testimony of Jean 
Goldfarb and Corr had an importance beyond count thirty-four 
and was a crucial test of Corr's credibility. yYet the trial 
judge limited attempts by the defense to provide evidence of 
motivation for Jean Coldfarb to forage Keogh's name to aqovern- 


ment exhibits 40, 44 and 66 and then to falsely accuse Corr 


of inducing her to d 


The defendant offered evidence tendina to show that 
Jean Goldfarb had forged Keoqh's name as an accomodation, not 
to Corr, but to Coyne, the administrative vice vresident of 
Underwriters Bank. The following circumstances supported this 


contention: 


There was no motivation for Corr to forage Keogh's 


gained nothing from it. The sole reason why the loan 
extended to Keogh, rather than Corr directly 
Bank President had suqgested that, because Corr already h 
borrowed close to $100,000 the limit of the Bank President's 
authority to lend without Loan Committee approval - the loan 
Should be made to a relative (Tr. 3477-3478). There was ample 
evidence that Corr's half brother would have sianed such a note, 
The Underwriters Bank wes being examined by New 


York and federal bank examiners at the time of the Keogh loan 


(Tr. 3460). 


former voresident of the Underwriters Bank testi- 
fied that time of the Keogh loan and the examination of 
the bank c loan documents were missing (Tr. 
administrative vice president of the bank, Coyne, 
testified that he had popleaded quilty to the crime of embezzlement 
by making false entries in the books of another bank (183a). 
5. Jean Goldfarb and her husband, Leroy were heavily 
in debt to Underwriter's Bank, a fact providing motivation to 
"help out" the bank official who supervised their loa 
there was evidence of heavy borrowings by Jean and Leroy Goldfarb 
the bank (Ex. EK =N ) that as of June 1, 1972 the bank had 
outstanding demand an Jean Goldfarb of S° 
2an Goldfarb on at 2a one occasion signe 
for the bank (Ex. EP), that Jean Goldfarb did not carefully 
read documents she signed for the bank (Ex. EO), and that the 
loans by the bank to the Goldfarbs were on occasion under-col- 


lateralized (Ex. OG}. 


However the defense was precluded from inquiring of 
Coyne, tne administrative vice president of the bank, 
extent of the Goldfarb's indebtedness to the bank (200a-203a), 
and the manner in which he had previously forged documents 
(195a-197a). Also defendant Corr was prevented from testifying 


that Leroy Goldfarb had told him that he was heavily in debt to 


the bank and that he was in danger of losing his residence as a 


result of this indebtedness (246a-252a). 


The trial judge apvears to have limited the evidence 


regarding the Goldfarbs' relationshiv to the Underwriters Bank 
because he regarded the defense cuntentions in thic matter as 
implausible (202a, 252a) But as the trial judge stated in ad- 
mitting defendant's exhibits EK through ER the alleqed implaus- 
ibility of the defense contentions could properly be araved to 
the jury 23 The barring of defendant's evidence 
relating to Jean Goldfarb, it is submitted, were additional in- 
S of arbitrary restrictions on the defendart's right to 


answer the charges against him. 


Exclusion of Testimony by Richard Sobel 


Richard Sobel was a former registered representative 
wnoO waS indicted as a member of the conspiracy and ultimately 
entered into an agreement with the government (Ex. 37) and 
pleaded auilty to one count of securities fraud (162a-163a). 
Sobel's partner in the brokerage business was Daniel Salant 
(138a, 164a) who was also a government witness but who had not 
been indicted, having been named only as an unindicted co-con- 
SDirator., Salant and Sobel's brokeraaqe business was auite small 


(160a) and even under the government's view of the case they 


rather peripheral members of the conspiracy. However the 


testimony of these two individuals was important to the govern- 


ment as the sole evidence that Corr had offered anyone a "nayoff" 


in furtherance of the alleged conspiracy. 


Salant testified that Corr had offered Sobel and 


himself an option to each purchase 509 shares of Judo at 


$5 a share if they sold 10,000 s! 2s to their customers 

Sobel testifying to the same conversation testified that 

amount required b sold was 5000 shares (167a). This 

mony provided the aqovernment with a vartial answer to the 
perplexing question of the motivation of the members of the 
leged conspiracy other than yry Since the aqovernment conceded 


that these indiv als had a qu small financial stake in the 


ed that their participation 

conspilrac' as precisely : me 3 l177a). They 

th present all meetings witl in furtherance of 
57a-158a, 177 78a) Yet Salant was not in- 

was. Salan Owe had prior to the time 
indictment of the defendants nformed the government of 
the alleaed payof (152a-156a) Sobel while he had been ques- 
tioned by the SEC hac said nothing about the payoff (175a-176a). 


After being indicted, Sobel of course also testified to the pay- 


off offer. 


The defense contended that the situaticn of Sobel and 
Salant orovided as no other evidence in the case an illustration 


f the oressures on witnesses to provide testimony favorable to 


government. Without the cpportunity to demonstrate such pres- 


, the defense could not hope to prevail in a case such as 


this where the government's major witnesses were almost without 


exception unindicted co-conspirators or facing sentencina Mackey 


4e 


had been convicted of maii fraud in the Eastern District of New 
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York and was facing sentencing (9la-92a). Ruschbaum (Tr. 393- 
1171-1172), Kern (Tr. 2231-2232), Sobel, and 
Murphy (Tr. 1821-1822) had pleaded guilty to counts in the in- 
dictment in this case, had entered into agreements with the 
government and were awaiting sentencina. Raymond Corr, Daniel 
Salant, and Jean Goldfarb's husband Leroy were unindicted co- 


conspirators, 


The defense was however precluded from eliciting 
from Sobel testimony reqarding the pressures on such indivi- 
duals and himself in particular to vorovide testimony favor- 
able to the qovernment, Cross-examination regarding such 
pressures is entirely proper, vis V 
(1974). Gordon v. United States U.S. 424, 422 (1953). 


Alford v. United States, 282 U.S. 687, 693(1931). Denial of 


the right to effective cross examination is "constitutional 


error of the first maqnitude" which "no amount of showing 


of want of prejudice" can cure, Davis v. Alaska, Supra, at 


318 quoting Smith v. Illinois, 390 U.S. 129, 131 (1968) and 
Brookhart v.Janis, 384 U.S. 1, 3 (1965). Yet in the case of 
Sobel such cross examination was abruptly terminated by the 
trial judge, who sustained objections to four auvestions seek- 
ing to elicit Sobel’s understanding as to why he had been in- 
dicted and Salant had not been indicted (178a-18la) and then 
stated: 

"THE COURT: I hold this witness' understanding 
as to why he is a defendant in this case is not a proper 
yuestion and please refrain from this area of inquiry. The 


jrand jury makes the determination as to whom to indict and 
whom not to indict. This witness' understanding has nothina 


-3]- 


to do with it. I foreclose any inquiry into it. Please ovro- 

ceed to another subject. Your exception is noted." (18la). 
Aqain it is submitted that considered both by itself 

and in combination with t'e other actions herein discussed, 


this ruling by the triai judge s riously impaired Corr's 


ability to presenc an effective defense, 
F. Exclusion of Testimony by Chajet 


The cross-examination of Chajet was similarly unduly 


restricted, Chajet was an employee of Moraan Kennedy, a mar- 
ket maker in Judo stock (Tr. 1173), and a principal witness 
for the government. Defense counsel was not vermitted to 


ask Chajet if he had been investigated by the SEC in connec- 


tion with a stock other than ‘tudo (125a-126a). 


While tne result of an SEC investigation cannot be 
used for impeachment purposes (Federal Rules of Evidence, 


Rule 609(a)), questions reqarding such investiaations on 


cross~-examination are proper in certain circumstances, United 


States v. Benson, 487 F.2d 978 (3d Cir. 1973). In the Benson 


inquiry regarding SEC 


investigations was held to be 


proper if "it [is] addressed to matters developed by [the wit- 


ness] on direct." 487 F.2d at 983. In the case of Chajet, 


inquiry into the SEC investigation was necessary to determine 


the scope of his aqreement with the government introduced on 


direct examination (Ex. 74, 342a; 124a) in which he aareed 


to "disclose all information with respect to the activities 


of himself and others in all matters which 


investigating” 
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POINT II 

COUNTS TWO THROUGH NINE OF 

INDICTMENT 75 CR. 803 (EW) 

SHOULD HAVE BEEN DISMISSED 

FOR INSUFFICIENT EVIDENCE 

Counts two through nine of indictment 75 Cr. 803 

(EW) charged Corr with unregistered sales of Judo securities 
in violation of 15 U.S.C. §77e. The trial judge correctly 
charged that the government was required to prove that Corr 
was a “control person" of Judo in order to establish a vio- 
lation of 15 U.S.C. §77e (Tr. 5342-5346; United States v. 
Wolfson, 405 F.2d 779 (2nd Cir. 1968), cert. denied, 394 U.S. 
946 (1969)). As to the meanina of "cont-ol", see Rule 405 


promulgated by the SEC under the Securities Act of 1933; 17 


CFR § 230, 405 (reproduced in the addendun, infra). However, it 


is submitted that the evidence on this issue uneauivoceally 
established that Corr was not a control person and that it was 


error to submit these counts to the jury. 


The evidence was overwhelming and uncontradicted that 
Corr possessed no direct or indirect "power to direct or cause 
the direction of the management and policies" of Judo (See SEC 
Rule 405) and that such power resided solely in Mackey, Judo's 
founder. Thus, on cross-examination Mackey testif .d, that he 
was the Chief Executive Officer of Jerome Mackey's Judo, made 
all decisions with respect to location of franchises, compensa- 
tion of a.l important employees of the Company, and whether 


advertising contracts would be entered into (108a-109a). 


He further testified: 
Qo. Indeed at all times relevant to this case, I 
believe, '71, *'72, and '73, you owned more than 50 percent 


of the outstanding common stock of Jerome Macke Judo, didn't 
you? 


"QO. So, Mr. Mackey, it is correct, its it not, that 
throughout 1971, 1972 and 1973 and indeed after that time, 
you and you alone had the power to elect the entire Board of 
Directors of Jerome Mackey's Judo, Inc.? 


A. That's my understanding, yes." (110a, 113a). 


A form 8=A filed with the SEC on October 20, 1972 (Ex. BB; 353a) 
confirmed Mackey's testimony regarding his power to unilaterally 
elect the board of directors (355a). Mackey further testified 
that Corr was never an officer or director of Judo and never pos- 


sessed a company credit card or company car (1ll5a). 


In sum, Mackey testified that he was the sole person 


in charge of the management and policies of Judo. (116a-117a). 


Other evidence in the case provided further confirma- 
tion that Mackey and Mackey alone made all management decisions. 


Raymond Corr who was employed by Judo for a time testified that 


although his brother initially approached him in reaard to join- 


ing the company, his hiring was subject to approval by Mackey 
(136a). Steven Greenberag, a government witness who had been a 
financial public relations consultant to Judo testified Similarly 
regarding his retention by the firm (219a). A letter of intent 
for Judo to acquire the capital stock of another corporation was 


Signed by Mackey not Corr (Ex. R, 35la-352a). 
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Thus at the conclusion of the government's case the 
only evidence directed the issue had demonstrated that the 
sole control person of Judo was Mackey. In denying Corr's mo- 
tion to dismiss counts two through nine at that time, the only 
evidence to the contrary that the trial judge pointed to was 
apparently the testimony of the government witness Martin 
Leshman (232a). Leshman, an investor living in Michiaqan 
testified as follows: 


"Q. Did there come a time when Mr. Corr, Mr. James 
Corr told you what his duties and what his position was with 
Jerome Mackey Judo? 


A. Not a specific time that I can recall, just in 
conversation of the fact that he and I guess Jerome Mackey 
with the controlling interest in this company and that they 
were -- they had developed this concept of self-deiense, they 
were advertising it heavily, they were promoting it heavily. 
There would be resulting earnings in it. There was a possible 
chance of them arranging some type of merger with some type of 
telephone communications company at the time. I cen't recall 
specific conversations pertaining to this. I thins it's a 
matter of general impressions." (120a-121a) 


Initially, it is unclear whether the phrase “with the controlling 


interest" modifies only “Jerome Mackey" or "he and ... Jero 
Mackey." Even assumi.ig that the phrase could be said to refer 
to Corr and Mackey jointly, it is submitted that if the prosecu- 


tion's sole evidence of control was the “aeneral impressions" of 


an individual investor in Michigan, otherwise unconnected with 


Judo, counts two through nine shouid not have been submitted to 


the jury. 


Corr corroborated Mackey's testimony that Mackey had 
total control of the company (242a-245a). Corr also provided 


Incontradicted testimony regarding his abrupt dismissal as an 


«Fa 


employee of Judo when he was subpoenaed to anpear before a grand 
jury in November 1972 (24la). His dismissal from Judo's emvloy 
is totally inconsistent with the notion that he was In control of 


the management and policies of Judo, 


Raymond Gould ("Gould") was qeneral manager of Judo 
during the veriod when Corr was alleged to be a control person 
of the company (310a). Gould testified that the decisions re-~ 
garding judo instruction, advertising contracts, equipment 
purchases and leases were made solely by Mackey (312a-313a) and 
that "I have never known anyone in that company to make 2 deci- 


sion other thar Jerome Mackey" (3134). 


Despite overwhelming evidence, the jury by its verdict 
on counts two through nine necessarily found that Corr was a con- 
trol verson of Judo. Review of the record indicates that this 
yerdict could have been reached only by (improver) consideration 
of the rebuttal testimony of the government witnesses Howard 
Bergtraum ("Bergtraum") and Peter Davis ("Davis"). Bergtraum, 


an associate of the law firm that had represented Judo (319a-320a) 


and formerly employed by the SEC (3 testified over objection 


that he had told Corr that Corr was a control person (321la-322a). 
It was stipulated that Davis, a partner of the same firm, would 
testify similarly to Bergtraum (Tr. 4919 11. 4-8). 

While the Bergtraum testimony was not admitted to show 
that Corr was a control person but was only offered to rebut Corr's 
testimony (Tr. 3718-3721) that both Bergtraum and Davis were aware 


that he was sellina stock but that neither advised him that he was 


a control person and as such could not sell (317a), from the 
jury's point of view Bergtraum's testimony obviously represented 
an expert opinion that Corr was a control person. As such, it 
was an abuse of discretion to admit the testimony. See Advisory 
Committee Note to Feceral Rules of Evidence, Rule 704; rae 


Weinstein & M. Beraer, Evidence, 4704 [01] pp. 704-8-704-9. 


In any event, even assuming that the admission of 
Bergtraum's and Davis’ testimony was proper as limited, there 
- 


a scintilla of evidence to support the conclusion that 


was a control person of Judo. 


The denial of Corr's motion to dismiss counts two 
through nine at the close of the prosecution's case and the 


submission of those counts to the jury was manifestly erroneous. 


POINT III 


COUNTS FOUR, SIX, SEVEN, AND TEN 
OF INDICTMENT 75 CR. 1059 (EW) 
SHOULD HAVE BEEN DISMISSED 


Counts four, six,. seven, and ten of indictment 75 Cr. 


1059 (EW) charged Corr with violations of 18 U.S.C. §1001 in 
making allegedly false statements in testifying before the SEC 


during its investigation into trading in Judo stock. 


Count four should have been dismissed because the al- 
legedly false statements are unresponsive. The question immedi- 
ately preceeding the answer which is the subject of this count 


does not appear in the original version of indictment 75 Cr. 1059 


(73a-74a). However, the relevant question did appear in the ver- 
sion of the indictment given to the jury. (Tr. 5403). The com- 
plete question and answer which is the subject of this count 
(with the prosecution's ultimate alleg ions falsehood under- 


lined) (Tr. 5403-5404) is as 


You made no othe ¢ ir. Bradley of the 


a week or 10 days before the 


I have an interest with a South American group 
of very substantial and wealthy people, the Venturo [sic] family. 
They are clients of Barry Drayer and originally from Chile. 


They wanted very much to participate in getting 


ntrol of the corporation, hes had a Sizeable position, and 


the suspension I met with Mr. Kramer and I explained 
to him the situation. And we did want to in effect buy control, 
and we were in the pro cess Of buying stock 0 on_ the open n market. 


With the stock on the open market and my 205,000 
fsic should read 250,000] shares, we would control about 47 per- 
cent of the company. 


And other insiders expressed an interest, and 
we have been basically going to make Mr. Mackey an offer, and 
we are in negotiatior to make an offer, and he gave a price of 
what he wanted to sole [sic, s¢ll] control and we were in the 
process of making that decision. 


Sc I exercised a lot of control over the Venturos 
[sic]. I don't exercise control over the majority of their broker- 
age accounts. They have them ail over the country and w rld and 
they do most of it through Bank America. I have no control over 
that. 


Probably most control again would be through Barry 
Drayer, power of attorney which they gave him. And when we were 
acauiring stock, in fact, we were giving dollar figures as to what 
we could acquire, how many shares and how many dollars involved. 


So you might say complete controi as to dollar 


amount and specifically _to- buy uy Mackey stock. 


That family includes Rafael Venturo [sic) his 
company doctor, Isaac Cohen, and Heime Venturo [sic]. That 
would-be almost complete control of one set of circumstances, 
not the entire brokerage business. 
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As pointed out by the court in United States v. Cobert, 


277 F.Supp. 915 (S.D. Cal. 1964), the definition of perjury neces- 
Sarily precludes indictment for that crime on the basis of an un- 
responsive answer: 


"As is indicated above, in order to 
show perjury the minds of the ouestioner 
and the defendant must meet. If the de- 
fendant does not understand the auestion 
and gives a non responsive answer, that 
answer cannot 52 verjurious. He cannot 
have wilfuily siated a falsehood when he 
did not even understand the question, 
Thus, where it is clear from the face 
of the indictment that the defendant has 
not answered the question asked, he can 
hardly be held to have answered it falsely, 
and no assignment of perjury can be sus- 
tained, 


"Applying this principle to the case 
at hand, it is clear that the defendant's 
answer to the question concerning lay-offs 
will not sustain an indictment for perjury. 
He was asked if he had 'discussed' lay-offs 
with Hy Kamin, and he said: 'No. We don't 
lay-off. We cut the bet down at the source. 
That's why I told you I'd rather take you 
at 10 percent and not him. His I'd sooner 
turn down.' This whole rambling answer has 
little or nothing to do with the question. 
It is true that defendant said 'No', but the 
rest of his answer explains that statement, 
Plainly, you cannot tear one word out of 
context and predicate a perjury charge upon 
it. Defenclant was asked if he discussed 
lay-offs, and answered that he does not, in 
fact, lay-off. That is nunrespnonsive at 
worst, and in no way shows that he committed 
perjury.” 227 PF. Supp, at $19. 


In the present case, Corr's initial response of "No" to the 


question "You made no other sales for Mr. Bradley of the stock?" 


was completely responsive (and, as the government concedes, 


correct). (Bradley was a former business associate of Corr 


who was president of a company that was involved in unconsumated 
merger discussions with Judo (Tr. 1950, 1960-1961).) His sub- 
sequent rambling discussion of totally unrelated matters cannot 


be the basis of a §1001 indictment. 


Counts Six, Seven, and Ten share a common defect which 
required their dismissal, It is submitted that the alleaqed false 
answers in these counts are either entirely consistent with the 
government's contentions of fact or that their alleged falsity 
derives solely from the government's rather tortured construction 


of the guestions. Perjury counts so based cannot be maintained 


under the rule of B ‘ 


The perjury prosecution in the Bronston case 
(under 18 U.S.C. §1621) was based on the following series 
of answers given by the sole owner of a corporate petitioner 
under Chapter XI of the Bankruptcy Act to questions vosed by 
a creditor's lawyec at a hearing before a referee in bankruptcy 


(409 U.S. at 354): 


"O. Do you have any bank accounts in Swiss 
banks, Mr. Bronston? 


A. No sir, 
O. Have you ever? 


A. The company had an account there for about 
Six months, in Zurich. 


QO. Have you any nominees who have bank accounts 
in Swiss banks? 


No, Sir. 
Wave you ever? 


NO, #ar. 


It was undisputed that while the answers to the questions were 
literally true, the defendant had had a nersonal account in a 
Swiss bank until shortly before the bankruptcy hearing. A 
Jury verdict finding the defendant auilty of perjury was up- 


held by the Court of Appeals. he Supreme Court reversed, 


The Supreme Court jected the notion that a perjury 
conviction could be based or implication in the answer to 
the second question above that no personal Swiss bank account 


had ever existed, despite the fact that "in casual conversation 
this interpretation might be reasonably be drawn" (409 U.S. at 357). 
The Court stated: 
1s the responsibility of the lawyer 
testimonial interrogation, and 
>ross-examination in particular, is a prob- 
ing, Prying, pressing form of inquiry. If 
a witness evades, it is the lawyer's respon- 
Sibility to recognize the evasion and to 
bring the witness back to the mark, t flush 
Out the whole truth with the tools of adver- 
Sary examination." 409 U.S. at 358-359, 
The Court went on to reject the notion that the 
conviction could be upheld on a basis of the jury's finding 
that the defendant intended to mislead his examiner, holding (at 
409 U.S. 359-360) that to allow a jury to convict on this basis 
would deter potential witnesses from testifying and that in the 
Anglo-American legal system the primary safeguard aaainst errant 
testimony 1s not the perjury statutes but the adversary process 


itself: "The burden is on the questioner to pin the witness 


down to the specific object of the questioner's inquiry [citing 


cases]" (409 U.S. at 360-361). Finally, the Court rejected «he 
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government's theory that the unresponsiveness of defendant's 
answer and the affirmative cast of that answer somehow provided 
the basis for a perjury conviction. Again the Court stated that 
the remedy for such answers lies in more acute questioning not 
in resort to the perjury statute: "Precise questioning is imver- 
ative as a predicate for the offense of perjury" (409 U.S. at 


See also, Ur i States v. Lattimore, 215 F.2d 847, 849- 


the allegedly false arswers in 
Counts Six, Seven, and Ten are precisely of the type that the 
n case held fall without the perjury statute. Initially 
that the ronston literal truth requirement has been held 
applicable to prosecutions under 18 JU -C. §1001; United States v. 
Ehrlichman, 379 F, Supp aed ) The testimony in 
Count Six is as follows, with the ultimate allegations of false- 


hood (Tr. 5404-5405) underlined: 


"Q; Have you ever heard of Joseph Sonbera? 
A. He is my half-brother. 


0. Do you know where he has maintained brokeraae 
accounts in the last 18 months? 


Where? 


A. {1]Morgan Kennedy, Sterling Grace & Comany, 
and Raymond James & Company. 


3 To your knowledge, do you know if Mr. Sonberg 
purchased Mackey stock? 


A. Yes, 


ce. Do you know how Mr. Sonberg came to vourchase 
Mackey stock? 


A You mean-- 


0. Did Mr. Sonberg go out and call up a broker and 
Dlace an order, to your knowledge, or did you? 


A. Tt really depends. I have full digcretion on 
his account. 


QO. I am interested in the situation where Mr, So 
purchased Mackey stock, 


A. Well, there has been so many times, I am not 
eing evasive but you are dealing with the last 18 months, now. 
2] He purchased stock in Mackey a month ago or two months ago. 
3 
i 


[3] He purchased stock I8 months ago. 1f you give me a Specitic 
time I can tell you whether he called or I called or -- 


b 
f 
t 
f 


Do you have any financial interest in that account, 
Sir? 


A. [4] Again, only towards accumulation. There has 
nev een a disbursement of one dollar. Everything has been 
accumulation. Mr. Sonberg owns a lot of Mackey stock. Any 
dollars that have ever been put into the account have been 


n 
toward the accumulation. 
® Who put the dollars into the account? 


A; Originally he did with money that he was owed 
by the company and by me for services. My brothers have 
always worked for me. I have owed them money for their ser- 
vices and I have paid them wh.* I have owed them. 


QO. Well then, is it your testimony that the money 
used to purchase the Mackey stock in any of the Joseph Sonberg 
accounts were moneys that belonged to Joseph Sonberg. Is that 
correct? 


A. [5] Money that he had coming to him. 


For example, the corporation owed him money which 
they vaid him, 


QO. On the sell orders for Mr. Sonberg, to your 
knowledge, do you know if Mr. Sonberg had received proceeds 
from the sale of his Mackey stock? 


A. [6] As I previously stated, there has never 
been dollar disbursement. Always ac ccumulation of 21 
stock. And whatever stock is in the account, — tha be that belongs 


to Mr. Sonberg. es ee e-) 


9. Sir. when he sold his stock in Mackey during 
any point in time do you know to your knowledge whether checks 
were issued by the brokerage houses to Mr. Sonberq? 


they were, they were for small debit 


hey were immediate repurchases made made in the 


I_ don't think there was a time ree anybody — 
took a check. I think almost every time there was a 


————$— Securities.” 
P was a counteract of _@a a revurct cha se 0 ecurities 


The alleged falsity in answer [1] lies in the govern- 
ment's theory that while accounts may have been established 
in Sonberg's name, he lacked any beneficial interest in such 
accounts (Tr. 5347). It 1s submitted that rather than encumber- 
ing the case with semantic arguments regarding what constitutes 
“maintenance” of a brokerage account (Tr. 3377-3378, 3383), 
the government was required under Bronston to pose a more pre- 
cise question such as "Did Sonberg have any beneficial interest 


in the accounts established in his name?" 


Corr'’s assertion that Sonberg "maintained" accounts 
at various brokerage firms cannot under Bronston serve as the 
basis for a violation of 18 U.S.C. §1001 when (as the govern- 
ment did not dispute) accounts in Sonberg's name existed at 
the f. nc in question. As defense cunsel pointed out (Tr. 
3377-3378), had Corr given the opposite response and stated 


that Sonberg "maintained" no brokeraaqe accounts, the SEC could 


well have claimed that his answer was misleading and still in- 
dicted him under i8 U.S.C. §1001. It is to avoid placing wit- 
nesses in this type of situation where any answer they give 


be claimed to be false that the government must be held 


the precise questioning requirement of Bronston, 


Similarly answers [2] and [3] are false only upon 
he government's theory that though Judo stock was purchased 
accounts established in Sonberg's name, Sonberq could not 
purchase" stock when he lacked a beneficial interest in the 
account (Tr. 5347). Again, we submit that Bronston requires 
more precise question such as "Did Sonberg have any benefi- 
ial interest in the stock purchased?" Aqain one may conjec- 
ture that had Corr given the opposite answers and testified 
-hat Sonberg had purchased no Judo shares, he still wouid 


been indicted for making false statements before the SEC, 


Allegedly false answer [4] is completely unrespon- 
Sive. The question is “Do you have any financial interest 


" 


in that account, sir? Corr's answer deals with accumulation 
in the account and the fact that Sonberg owned a lotr of Judo 
stock, but nowhe 2 does he state that he does or does not have 
a financial interest in the account. As discussed 2) >ve, an 


unresponSive answer cannot serve as the basis for a false 


statement count. 


The alleged falsity of answer [5] lies in Corr's 


Statement that the money used to purchase Judo stock for the 


Sonberg accounts was "Money that [Sonberg] had comina to him," 
Again it is submitted that the alleged falsehood at base 
amounts to a semantic debate between the Prosecution and the 
defendant Corr that could have been avoided by more precise 
Questioning, Corr testified that regardless of who physically 
disbursed the funds used to purchase Sonbergq's stock this 
investment in Judo represented money that he owed Sonberg 

(Tr. 3837-3838). The government did not dispute the fact 

that Corr owed Sonberg money. Rather it based its alleqa- 
tion of falsehood on its evidence that the checks used to 


purchase the stock were issued by Core (te. 


The final two allegedly false answers in this count 
must be read in conjunction. Corr's answer [6] that there was 
no disbursement is qualified by his statements in the answer 
[7] that "If they were [checks issued to Sonberg], they were 


for small debit balances...I don't think there was a time 


when anybody sold and took a check, I think almost every time 


there was a sale; there was a >Ounteract of a repurchase of 
securities." (emphasis added). The government contended these 
answers were false because thece were disbursments from the 


accounts (Tr. 4988-4989), 


The net effect of the answers [6] and [7] is ambiquous. 
Such ambiguity is not sufficient to Support a perjury count under 
Bronston. In order to support such a count the government should 
have obtained a precise statement from Corr that there were no 


disbusements whatsoever, 


It is submitted that despite some differences in 
the individual questions, the falsehoods alleqed in Count Six 
at base rest on the government's theory that Sonberg could 
not "maintain" an account where the account was in his name 
but beneficial ownership %f the account was held wy Corr. 


For the reasons discussed above, such a theory cannot under 


meonston serve as the basis for a perjury count. While the 


defense contends that Bronston requires aismissal of Count 
Six in its entirety, shou-d this Court find any of the in- 
dividually alleged falsehoods deficient, a retrial of Count 
Six would be required since the jury could have convicted on 


the basis of any one of them. 


Count Seven deals with the following testimony with 


allegedly false answers (Tr. 5406-5407) underlined: 


"Q. Kathleen Keogh? 
A. She is my ex-wife. 


QO. During the last 18 months where has she main- 
tained accounts? 


A. {1] Sterling Grace, Raymond James, Fingerhut & 
Company, Cowen & Company, Hartzmark an ompany. 


Did you hav: control over these accounts? 

I had €ull control over the purchases and sales. 

Do you still maintain control over these accounts. 
A, Wo. 


Q. Do you know whether those accounts still own 
any Mackey stock? 


A. She owns no Mackey stock whatsoever. 


@) Did you have financial interest in those "Ory, 
when you maintained control? 


interests in property any disbursement from the property and_ 
once we tad money in the stock market, and to the extent that 


we traded out of our joint account was my financial interest. 
Just this year it has been divide up and whatever money was 


based on the eguity maintained in the accounts. 


I_ would say there was probably a 50/50 splitup 


gg So in 1972 did she know you were purchasina 
Mackey stock for her? 


ms Yes. 


Q. How do you know that she knew? 


A, 13] As I previously stated, there was joiat mone, s 
involved. There was community property, joint property there 


were Stocks we owned together, and she received a cepy Of ever 
trade slip, and I would talk to her three or four -imes & wee 
and tell hei what we were doing. 


O. Sir, to your knowledge, do you know if any checks 
from brokerage houses were issued to Kathleen Keoah? 


As [4] Again, they would be like debit balances. 
T hardly ever sold where we didn't make a Substitution. ia 


checks were issued, they would be for debit balances. an 
— ee GEE a 
I don't believe they would be substantial because aimost in 


every case we made substitutions. 


The allegations are virtually identical with those 
of Count Six and suffer from similar defects. The question 
regarding "maintenance" of accounts is simply too vague to 
Support a perjury count where the government conceded that 


accounts in Kathleen Keogh's name actually existed, 


falsehoods alleaed in answer {2] are 


unresponsive, The falsehoods alleged in answers {z! and [3] 
regarding the “joint" nature of the accounts rest on the 
governmer S allegations regarding individual disbursements 
from the accounts (Tr. 4993-4994), In contrast, Corr testi- 
fied that he understood the accounts to be "joint" property 
because of his obligation to ultimately pay Keogh half of 
their value regardless of the source of the funds used to 
establish the accounts or the mechanics of individual trans- 
actions in securities held in the accounts (Tr. 3772-3775). 
Likewise, we are unable to see how Corr's statement in answer 
[4] that if checks were issued, they were for debit balances 
(Or any other testimony in this count) conflicts in any way 
with the government's contention that some disbursements from 
tnese accounts ultimately were deposited in bank accounts in 


Corr's name, 


The allegedly false statement in Count zen (Tr, S471) 


1S underlined in the followina quotation: 


"QO. Did you ever make any price projections to 
Mr. Buschbaum or anyone else, concernina the Jerome Mackey? 


A. I don't believe so. I specifically always told 
people that the Company was extremely well, t..at historically 
any company that I have been associated with that did well, and 
could double their sales in earnings it was a situation. We 
made earnings projections," 


Again we submit that under Bronston Corr's statement 


that he didn't believe he made Price projections cannot serve 


as the basis for a perjury’ conviction when the examining at- 


torney could, by posing one additional auestion, have required 
Corr to make his ambiguous answer more precise. Furthermore, 
in the answer quoted above Corr acknowledged that he made earn- 
ingS brojections. An earnings projection coupled with a know- 
ledge of the appropriate multiplier to apply to such earnings 
would result in a -cice projection. Multipliers for Judo earn- 
ings were freely available in published literature (Ex. W, p. 
A-991). Indictment of Corr for his statement that he "didn't 
believe" that he made price projections where there was no fol- 
lowup question to his statement that he made earnings projec- 
tions is clearly the kind of abuse of the false statement 


Statute that cannot be permitted under Bronston. 


POINT IV 
ERRORS IN THE TRIAL JUDGE'S 


CHARGE TO THE JURY REQUIRE 
A_NEW TRIAL 


A. The Pinkerton charge 


The trial judge gave the jury a variation of the 


charge approved by the Supreme Court in Pinkerton v. United 


States, 328 U.S. 640, 645 n. 6 (1946); 


"Under this partnership or agency 
concept, if you find beyond a reasonable 
doubt at a defendant on trial was a 
member of the conspiracy before or at 
the time of the alleged substantive 
crimes, as charged in counts 12 through 
33, to which I shall refer, and if you 
further find beyond a reasonable doubt 
that one of the other co-conspirators 
committed the substantive crimes charged 


in those counts, during and in further- 
ance of the conspiracy, then you may 
find the defendant on trial, whose case 
you are considering, guilty of the sub- 
Stantive offense, even though he may 
not have been directly involved in its 
commission.” (Tr. 5302-5303) 


It is submitted that the giving of the Pinkerton charge in 
this case was error in view of recent decisions of this Court 
discussing the charge. United States v. Bermudez, 526 F.2d 
89, 98-99 (2d Cir. 1975), United States v. Miley, 513 F.2d 


1191, 1208-1209 (2d Cir. 1975), cert. denied --U.S.--(1976). 


United States v. Sperling, 566 F.2d 1323, 1341-1342 (2d Cir. 


1974), cert. denied 420 U.S. 962 (1975). 


In Sperling, this Court cautioned that the Pinkerton 
charge should not be routinely given in cases in which the re- 
lation between the substantive offenses charged and the con- 
spiracy charged differs from that in the Pinkerton case itself: 


"We would like to note, however, 
that the charge based on Pinkerton v. 
United States, 328 U.S. 640, 645 (1946), 
here given to the jury by Judge 
Pollack, should not be given as a mat- 
ter of course, While no appellants in, 
this case were prejudiced by the charge, 
it was used here in circumstances quite 
different from those that gave it birth. 
In the Pinkerton case, there was no 
evidence that Daniel Pinkerton had com- 
mitted the substantive offense for 
which he had been convicted, but it was 
clear that the offense had been committed 
in furtherance of an unlawful conspiracy 
of which he was a member. Daniel's con- 
viction on the substantive count was 
sustained because ‘in the law of con- 
spiracy ... the overt act of one 
Partner in crime is attributahle to 
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all.' Id. at 647. In this case, how- 

ever, the inverse is at work. The 

evidence of various substantive of- 

fenses, many discrete instances of which 

are charged to individual appellants 

in Counts Two throught Eleven, was 

great; it was the conspiracy that in 

some instanc: must be inferred largely 

from the series of criminal offenses 

committed." 506 F.2d at 1341-1342. 
It 1S submitted that the evidence against the appellant Corr 
in this case was precisely in the state that the Court de- 
scribed in Sperling. The government produced evidence al- 
legedly demonstrating that Corr had committed numerous sub- 
substantive offenses - unregistered sales of securities, 
stock fraud, mail fraud, making false statements to obtain 
a bank loan, perjury, and making false statements before 
the SEC - in pursuit of his alleged goal of controlling the 
market in Judo securities. The government contended that 
while Corr had committed numerous substantive offences, he 
was unable by himself to control the market in Judo stock, 
and was thus required to enlist certain brokers and registered 
representatives in an illegal conspiracy to attain his goal. 


The jury, as in Sperling was thus asked to infer "a conspiracy 


largely from the series of criminal offenses committed." 


Furthermore Corr, unlike the appellants in Sperlina, 


was prejudiced by the giving of the Pinkerton charge. While 


evidence against Corr was produced on many substantive counts, 
as to other substantive counts the jury apparently could only 


have convicted on the basis of the agency theory in the 


Pinkerton charge, For example, counts twenty-nine and thirty 
charged a violation of 18 U.S.C. §1341 in connection with 

the alleaed placing of “wooden tickets" by co-defendant Roger 
Drayer. Roger Drayer did not testify at the trial. Corr's 
uncontradicted testimony was that he did not participate in 

or have any prior knowledae of the alleged placing of the 
wooden tickets (Tr. 3848-3851). Similarly, count twenty-seven 
relates to the alleged "parking" of stock by co-defendant 
William Murohy at the request of co-defendant Bruce Buschbaum 


(Tr. 1845-1847). Both Buschbaum (Tr. 575) and Murphy (Tr. 1854) 


testified that Corr had no involvement in this transaction. 


While counts twenty-seven, twenty-nine and thirty 
are particularly clear examples of how*the giving of the 
Pinkerton charge was prejudicial to the appellant Corr, it 
is submitted that the errer in giving this charge requires a 
new trial on all of the securities and mail fraud counts that 
were submitted tc the jury (counts 11-17, 19, 21-25 and 27-33). 
All of the allegedly fraudulent transactions involved in these 
counts necessarily required the participation of a co-defendant 
broker, and it is impossible to say in the case of any one of 
these counts that were the Pinkerton charge not given, Corr 


would still have been convicted. 


Thus, in the instant case the Pinkerton charge was 


both unnecessary and prejudicial. As one commentator has 


stated: 


"Even if there is a strong need for 
an attack on organized crime, the impo- 
Sition of a penalty for conspiracy seems 
adequate to cope with this need, and it 
seems unjust to nold every member of a 
conspiracy equally culpable for a sub- 
stantive offense regardless of the magni- 
tude of his contribution to its commission, 
Furthermore, the arqument in favor of 
Pinkerton does not give sufficient weight 
to dangers inherent in making conspiracy 
itself a basis of substantive liability. 
Under Pinkerton, the undesirable laxity 
which permits a prosecutor to establish 
membership in a conspiracy solely by means 
of a network of circumstantial evidence 
through testimony inadmissible under 
normal evidentiary rules is injected also 
into the trial of substantive offenders." 
Developments in the Law - Criminal Con- 
spiracy, 72 Harv.L.Rev. 920, 999-1000 
(1959) (footnotes omitted). 


The Pinkerton charge should then, as this Court has stated, 
not be routinely given. It is submitted that it was rever- 


Sible error so to charge in the instant case, 


B. Marshaling the Evidence 


Appellant Corr argued that under United States v. 


Kahaner 317 F.2d 459, 479 n. 12 (2d Cir. 1963), cert. denied 


375 U.S. 835, 836 (1963) the instant case was not an appropriate 
one for the trial judge to marshail the evidence (324a-330a). 

In Kahaner, Judge Friendly stated that this Court could not “but 
wonder whether, in a case like this, with a single count indict- 
ment and after three days of pointed but fair summations by cap- 
able counsel, much was accomplished through another, and neces- 


Sarily more compressed, summary by the judge." (375 F.2d at 479- 


While the instant proceeding involved multiple count 
indictments, all counsel summarized their cases at great lenath 
particularly directing their attention to their respective con- 
tentions of fact. (The prosecution's initial summation occupied 
ninety pages of the transcript (Tr. 4936-5025); its rebuttal 
Summation occupied forty additional pages (Tr. 5225-5264). The 
Summation on behalf of the appellant Corr occupied 137 pages 
(Tr. 5075-5212); that of co-defendant Barry Drayer twenty-seven 
pages (Tr. 5026-5062); and that of co-defendant Roger Drayer 


thirteen pages (Tr. 5062-5074).) 


The trial judge while acknowledging that counsel 
could be expected to bring to the jury's attention all rele- 
vant evidence supporting their contentions stated that he 


felt required by the decision of this Court in United States 


Vv. Kelly, 349. F.2d 720, 757 (2d Cir. 1965), cert. denied 384 


U.S. 947 (1966) to provide the jury with his own summation 
of the evidence (328a-329a). In Kelly this Court was concerned 
with possible prejudice to one defendant (Shuck) resulting from 
a joint trial with other defendants (Kelly and Hagen) against 
whom the evidence of participation in a conspiracy to defraud 
waS more substantial. The Court in finding reversible error 
in the trial judge's failure to grant Shuck's motion for a 
severance stated with regard to marshalina the evidence: 

"In a case such as this one it was 


Particularly important that the proofs 
be marshalled in such fashion as to place 


clearly before the jury the difference 
between the evidence against Kelly and 
Hagen and the evidence against Shuck on 
the single, over-all conspiracy phase 
of the case." 349 F.2d at 720 


Thus whatever the appropriateness of marshaling the 
evidence in the instant case with regard to the conspiracy count 
(compare with Kelly in this regard United States v. Nuccio, 373 
F.2d 168, 174 1967), cert. denied 392 U.S. 930 (1968)),* 


the rationale of Kelly cannot be said to reauire that the trial 


judge marshall the evidence on the substantive counts. Neverthe- 


less the Court did marshall the evidence on these counts. 34a3. Te. 


5358 1. 20-5369 1. 3; 5361 1. 18-5364 1. 5; 5384 1. 18-5385 

1. 23. As counsel for Corr argued when he requested that tre 
trial judge not marshall the evidence, even a completely accur- 
ate and even-handed marshaling would in the circumstances of 
this case be prejudicial to Corr (325a-326..). The government 

n presenting its case over a four week period produced over 
forty witnesses and hundreds of exhibits. In contrast, Corr's 
defense occupied only three days and consisted of four witnesses. 
As noted above, the pri ecution was given ample opportunity to 
fully summarize its extensive presentation of evidence. The 
marshaling by the trial judge was necessarily heavily weighted 
in favor of evidence presented by the government and in effect 
amounted to a "second summation" of the prosecution's case 


against Corr. 


* Counse Or co-defendant Roger Drayer reauested that the 
trial judge summarize the evidence (33la). Counsel for co- 
defendant Barry Drayer joined in the request by counsel for 
Corr that the trial judge not summarize the evidence (330a). 


wR. 


the present case, the prejudice to Corr in the mar- 
Shaling by the trial judge was not counterbalanced by any benefits 
from the marshaling. As discussed above, the jury was fully in- 
formed by the summations by counsel of the ev. lence supporting 
their contentions. As to the substantive counts, the marshaling 
by the trial judge did not perform the function of preventing 
prejudice to co-defendants that concerned this Court in Kelly. 
Thus it is submitted that as to the substantive counts the mar- 
shaling by the trial judge constituted reversible error requir- 


ing a new trial. 


POINT V 


EVIDENCE RELATING TO ALLEGEDLY 
"SIMILAR ACTS" BY CORR SHOULD 
HAVE BEEN EXCLUDED 


The admissibility of evidence of “other crimes, 
wrongs, Or acts" is qoverned by Fed. R. Evid. 404(b) which 
provides: 


"Evidence of other crimes, wronqgs or 
acts is not admissible to prove the 
character of a persof: in order to show 
that he acted in conformity therewith. 
It may, however, be admissible for other 
purposes, such as proof of motive, op- 
portunity, intent, preparation, plan, 
knowledge, identity, or absence of 
mistake or accident." 


The accompanying Advisory Note states in relevant part: 


"The determination must be made whether 
the danger of undue prejudice outweighs 
the probctive value of the evidence in 
view of the availability of other means 
of proof and o’ r¢ factors appropriate 
for making decisions of this kinu under 
Rule 403." 


In the case of the alleqedly similar acts discussed 
below, the following factors should enter into the balancina 
of the danger of und.ve prejudice against the probative value 

of the evidence offered: (1) the burden is on the prosecu- 
tion to demonstrate probative value (2 Weinstein's Evidence 
4404,08), p. 404-42); (2) none of the allegedly similar acts 
resulted in criminal convictions or administrative Findings of 
wrongdoing -- the probative valuue of this evidence was thus 
diminished (id. 4404 [09] pvp. 404-46); (3) the government pvos- 
sessed ample additional evidence against Corr ("The incremental 
value of other crimes evidence on the intent proposition may 
vary from being almost de minimis to beina Critical. Where 
the incremental \ l is sliqht, and the possibility of pre- 
Judice through misuse by the jury great, the court has pvower 
to exclude under Rule 403."* id. 9404[10) at 404-68), It is 
Submitted that in view of these considerations and of the 
limited probative value of the particular evidence offered, it 


was error to admit the "Similar act " evidence. As Judge 


Friendly stated in United States v, Kahaner, 317 F.2d 459, 


471-472 (2d Cir. 1963) cert. denied, 375 U.S. 835, 836 (1963 


"({T)he trial judge should, in an exercise 
of sound discretion, exclude evidence tend- 
ing to show the commission of other crimes 
‘where the minute peq of relevancy will be 
entirely obscured by the dirty linen hung 
upon it.’ State v. Goebel, 36 Wash.2d aG7% 
218 P.2d 300, 306... .* 


«See addenduu. 


turn to a discussion of the particular “similar 


acts" of which evidence was offered. 


A. Transactions in American Agronomics Stock 

The prosecutor was allowed to question Corr's half 
brother Joseph Sonberg ("Sonberg") regarding transactions 
by Sonberg, Corr, and Corr's wife in stock of American Agro- 
nomics Corp. ("American Agronomics") (127a-128a). The purpose 
of this questioning was clearly to bring in through the backdoor 
additional acts in connection with another security allegedly 
similar to those involved in the present case. Thus the prose- 
cutor's questioning was directed to establishing that Corr had 
used a sham account in Sonberg's name to purchase stock in 
American Agronomics in an attempt to gain control of trading in 
that corporation's stock. This was one of the means by which 
Corr allegediy had attempted to manipulate the price of Judo 
securities, 

Corr's transactions in a.erican Agronomics stock were 
entirely unrelated to his transactions in Judo stock and are the 
subject of a consent decree entered into by Corr with the SEC. 
The government nowhere alleged before trial that such highly 
prejudicial material would be inquired into. In making such in- 


guiries of Sonberg, the prosecutor well knew t'.at a full explana- 


tion of the defendant Corr's transactions in American Agronomics 


stock would be a task equal in complexity to elucidating the 


transactions in Judu, assuming the trial judge would not rule 


such evidence when presented by the defense irrelevant. 


Submitted that evidence of Corr's transactions in American 


Aqronomics while of no probative value in the present case was 


highly prejudicial to him, and thus could not properly be admit- 


ted under Rule 404(b). 


B. The CBWL-Hayden Stone "Wooden Ticket" 


The government alleged (indictment 75 Cr. 803(EW), 
Count One, par. 4 (m)) that among the means by which the con- 
Spiracy was carried out was the =lacing by Corr and co-defendant 
Roger Drayer in October and November 1972 of "wooden tickets" 
Orders that could not and were not in fact paid for - for Judo 
Stock at various brokerage firms, The evidence produced at trial 
linking Corr to the five wooden tickets alleged in the indict- 
ment was tenuous at best. As to the wooden tickets allegedly 
placed at H. Hentz & Co., Inc., Dominick & Dominick, Inc., and 
Merrill Lynch, Pierce, Fenner & Smith, Inc., Corr's testimony 
that he had no prior knowledae of or connection wth the placing 
of these orders was uncontradicted, As to the Sterling, Grace & 
Co., Inc. wooden ticket, no evidence was produced that a "wooden 
ticket" was ever placed at the firm, Rather the evidence adduced 
entirely supported Corr's contention that any unpaid for orders 
in his account at Sterling Grace were unauthorized orders placed 


by co-defendant R. Bruce Buschbaum, a Sterling Grace emplovee. 


Only as to the alleged wooden ticket at Margolis 


& Co., Inc. was evide’ ze produced linking Corr to the order. 


The pricipal of Margolis & Co., Inc., Sam Margolis, testified 

that Corr had placed the order and subsequently refused to pay 
for it (Tr. 1774-1777). Corr contended that the order was an 

unauthorized one which Margolis tried to pressure him into ac- 
cepting (Tr. 3886 - 3890). The cross-examination of Margolis 

lent support to Corr's position (Tr. 1805-1817; see also Tr. 


9274+5175).. 


Thus even viewing the evidence most favorably to 
the prosecution no evidence of systematic placing of wooden 
tickets by Corr to support the price of Judo stock was pro- 
duced. However, even assuming that Corr's involvement with 
the wooden tickets ctarged in the indictment was demonstrated, 
the wooden ticket allegedly placed at CBWL-Hayden Stone, 
Inc. was placec under completely dissimilar circumstances, 
and thus could be of no probative value in establishing 


Corr's connec’ ion with the earlier wooden tickets. 


Testimony that Corr placed the CBWL-Hayden Stone 
wooden ticket was given Fy the government witnesses Daniel 
Salant (145a-15la) and Richard Sobel ‘lo8a-172a). See pp. 
29-32 Stipe Salant anc Sobel contended that Corr had placed 


an order for Judo stock for the account of Dr. Lester Van Ess 


(see pp, 11-12 supra) which was not paid for. Apparently the 


order in question was placed in May 1973 (145a, 169a). (Sobel 
Placed the date of the transaction as May 14, 1973 by which time 


trading in the stock had been suspended for four days (169a).) 


However the alleged purpose of the placing of the wooden tickets 
waS to support the price vf Judo stock when it beaqan to drop (In- 
dictment 75 Cr. 803 (EW), Count One, par. 4 (m)). In April and 
May 1973 in contrast to October and November 1972 (when the other 
alleged wooden tickets were placed), the price of Judo stock had 
been rising (Defendant Corr's exhibit BC). Thus the link between 
the wooden ticket and the goal of the conspiracy present in the 
case of the wooden tickets alleqed in the indictment was lacking 
in the case of the CBWL-Hayden Stone wooden ticket. Thus it is 
Submitted that evidence reqarding the CBWL-Hayden Stone wooden 
ticket was of no probative value to the government's case, was 


higt’y prejudicial to Corr, and should not have been admitted, 


The Chase Manhattan Loan 


The prosecutor on cross-examination of Corr adduced 


testimony relating to an allegedly false loan application filed 


by him at the Chase Manhattan Bank on May 26, 1973 (255a-267a). 
The Chase Manhattan application was alleged to be an act similar 
to the false loan apolication which was the subject of count 
thirty-four of indictment 75 Cr. 803 (EW). The trial judge sus- : 
tained the objection by counsel for Corr to the government's of- 
fer of the actual loan application on the ground that the appli- 
cation contained a reference to an attachment which was not of- 


fered (2664). The trial judge then terminated further question- 


ing on the subject of the Chase Manhattan loan (267a). 


Without the actual loan application as evidence of the 


false statements allegedly made, the entire line of questioning 


reaarding the Chase Manhattan loan was clearly irrelevant and 


of no probative vaiue to the government's case on count thirty- 


four. Yet at the time the application was excluded and ques- 
tioning terminated, the prosecution had already been allowed 
extensive highly prejudicial inquiry on the si j (26la-267a). 
The jury was clearly left with the impression despite the exclu- 
sion of the actual application that Corr had filed an additional 


false loan application in 1973. 


As discussed above (vp. 26-29), the allegedly false 
application was a key test of Corr's credibility, and in these 
circumstances, the allowance of questioning regarding a similar 
ap- lication where the application itself was excluded as evidence 


was prejudicial error requiring a new trial, 


CONCLUSION 


For all of the foregoing reasons, it is respectfully 
submitted that a judement of acauittal should be directed with 
respect to counts two through nine of indictment 75 Cr. 805 (EW) 
and counts four, six, seven, and ten of indictment 75 Cr. 1059 
(EW) and that a new trial be ordered with respect to all remain- 
ing open counts of indictment 75 Cr. 803 (EW) and of indictment 


7S Ce, 1059: (Ew). 


Respectfully submitted, 


SHEA GOULD CLIMENKO KRAMER & CASEY 
Attorneys for Defendant 
James E. Corr, III 
330 Madison Avenue 
New York, New York 10017 
(212) 661-3200 


Michael Lesch, 
Richard F. Czaja 
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ADDENDUM 


A. 27 CPLR. £230. 40S (2) 


The term “control” (including the 
terms "controlling", "controlled by" and 
"under common control with") means the 
possession, direct or indirect, of the 
power to direct or cause the direction 
of the management and volicies of a per- 
son, whether through the ownership of 
voting securities, by contract or other- 
wise. 


B. Federal Rules of Evidence, Rule 403 


Although relevant, evidence may be 
excluded if its probative value is sub- 
stantially outweighed by the danger of 
unfair prejudice, confusion of the 
issues, or misleading the jury, or by 
considerations of undue delay, waste of 
time, or needless presentation of cumu- 
lative evidence. 
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